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Di scrimnation in Enmployment Act

AGENCY: Equal Empl oynment Qpportunity Comm ssion

ACTI ON: Notice of proposed rul enaking.

SUMVARY: The Equal Enpl oynent Opportunity Conmission (° EEOC' or
““Commission'') is issuing this notice of proposed rul emaki ng
(T"NPRM ") to address the neaning of "“reasonable factors other than
age'' (RFOA) under the Age Discrimnation in Enploynent Act (" ADEA ').

DATES: Comments nust be received on or before April 19, 2010. The

Conmi ssion will consider any comments received on or before the closing
date and thereafter adopt final regulations. Comrents received after
the closing date will be considered to the extent practicable.

ADDRESSES: You may submit comments by any of the foll ow ng nethods:

By mail to Stephen Llewellyn, Executive Oficer, Executive
Secretariat, Equal Enploynent Opportunity Conmi ssion, U S. Equal
Enpl oynment Opportunity Commi ssion, 131 ""M' Street, NE., Washington,
DC 20507.

By facsimle (""FAX' ') machine to (202) 663-4114. (There
is no toll free FAX number). Only coments of six or fewer pages will
be accepted via FAX transmittal, in order to assure access to the
equi pment. Receipt of FAX transmttals will not be acknow edged, except
that the sender may request confirmation of receipt by calling the
Executive Secretariat staff at (202) 663-4070 (voice) or (202) 663-4074
(TTY). (These are not toll free nunbers).

By the Federal eRul emaking Portal: http://
www. r egul ations. gov. After accessing this Wb site, followits
instructions for submitting coments.

Instructions: Al comment subm ssions mnust include the agency nane
and docket number or the Regulatory Information Nunmber (RIN) for this
rul emaki ng. Comments need be submtted in only one of the above-listed
formats, not all three. Al comments received will be posted wi thout
change to http://ww.regul ations. gov, including any personal
i nformati on you provide. Copies of the received conments also will be
avail abl e for inspection in the EECC Library, FO A Readi ng Room by
advanced appointnent only, from9 a.m to 5 p.m, Mnday through Friday
except legal holidays, fromApril 19, 2010 until the Commi ssion
publishes the rule in final form Persons who schedul e an appoi nt nent
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in the EECC Library, FO A Reading Room and need assistance to view the
conments will be provided with appropriate aids upon request, such as
readers or print magnifiers. To schedule an appointnment to i nspect the
comments at the EEOC Library, FO A Reading Room contact the EEOC
Library by calling (202) 663-4630 (voice) or (202) 663-4641 (TTY).
(These are not toll free nunbers).

FOR FURTHER | NFORVATI ON CONTACT: Di anna B. Johnston, Assistant Lega
Counsel, or Lyn J. MDernott, Senior Attorney-Advisor, at (202) 663-
4638 (voice) or (202) 663-7026 (TTY). (These are not toll free
nunbers). This notice also is available in the followi ng fornats: Large
print, Braille, audio tape and electronic file on conputer disk
Requests for this notice in an alternative format should be nade to the
Publ i cations Information Center at

[[ Page 7213]]
1-800- 669- 3362 (voice) or 1-800-800-3302 (TTY)

SUPPLEMENTARY | NFORMATI ON: On March 31, 2008, the EEOC published a

Noti ce of Proposed Rulenmaking (" "NPRM ') proposing to anend its

regul ations to reflect the Suprene Court's decision in Snmith v. Cty of
Jackson.\1\ 73 FR 16807, Mar. 31, 2008. The NPRM proposed to revise 29
CFR 1625.7(d) to state that an enpl oynment practice that has an adverse
i mpact on individuals within the protected age group on the basis of

ol der age is discrimnatory unless the practice is justified by a
““reasonabl e factor other than age.'' The proposed revision also stated
that the individual challenging the allegedly unlawf ul enploynment
practice bears the burden of isolating and identifying the specific
enpl oyment practice responsi ble for the adverse inpact. The Conm ssion
al so proposed to revise 29 CFR 1625.7(e) to state that, when the RFOA
exception is raised, the enployer has the burden of showing that a
reasonabl e factor other than age exists factually.

In addition to requesting public comrent on the proposed rule, the
Conmi ssi on asked whet her regul ati ons shoul d provide nore information on
the nmeaning of " “reasonable factors other than age'' and, if so, what
the regul ati ons shoul d say. Ei ght commenters supported efforts to
provide nore information on the i ssue, one commenter thought the EECC
shoul d not provide additional infornmation, and one comenter did not
address the question. After consideration of the public coments, and
in light of recent Supreme Court decisions, the Conmi ssion believes it
appropriate to issue a new NPRMto address the scope of the RFOA
def ense. Accordingly, before finalizing its regulations concerning
di sparate inmpact under the ADEA, the Commission is publishing this new
NPRM proposing to amend its regulations to define "““reasonable factors
ot her than age.'

Recent Suprene Court Deci sions

In Smith v. Gty of Jackson,\2\ the United States Suprene Court
hel d that the ADEA authorizes recovery for disparate inpact clains of
discrimnation and that the " “reasonable factors other than age'' test,
rather than the business-necessity test, is the appropriate standard
for determining the | awful ness of a practice that disproportionately
af fects ol der individuals.
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The Smith plaintiffs, senior police and public safety officers,
al l eged that the defendant City's pay plan had a di sparate inpact on
ol der workers because it gave proportionately |arger pay increases to
newer officers than to nore senior officers. Oder officers, who tended
to hold senior positions, on average received raises that represented a
snmal | er percentage of their salaries than did the raises given to
younger officers. The City explained that, after a survey of salaries
in conparable communities, it raised the junior officers' salaries to
make t hem conpetitive with those for conparable positions in the
regi on. \ 3\

\3\ Id. at 241-42.

The Suprene Court ruled that plaintiffs may challenge facially
neutral enpl oynent practices under the ADEA but that the " scope of
di sparate-inmpact liability under the ADEA is narrower than under Title
VI1'" of the Civil R ghts Act of 1964, 42 U. S.C. 2000e et seq.\4\ The
Court relied in large part on the parallel prohibitory | anguage and the
conmon purposes of the ADEA and Title VII.\5\ The Court noted that, in
passi ng the ADEA, Congress was concerned that application of facially
neutral enpl oynent standards, such as a high school diplom
requirement, may ~“unfairly'' limt the enploynent opportunities of
ol der individuals.\6\ The Court observed that there is a "~ “renarkable
simlarity between the congressional goals'' of Title VIl and "“those
present in the Wrtz Report.'' \7\

\4\ 1d. at 233-40. Title VIl prohibits enploynent discrimnnation
based on race, color, religion, sex, and national origin. In Giggs
v. Duke Power Co., 401 U S. 424 (1971), the Suprene Court first
recogni zed the disparate inpact theory of discrimnation under Title
VI1. The Court held that Title VIl prohibits not only intentiona
di scrimnation but also enploynent practices that, because they have
a disparate inpact on a group protected by Title VII, are “~“fair in
formbut discrimnatory in operation.'' 401 U S. at 431

\5\ 544 U.S. at 233-40.

\6\ Id. at 235 n.5 (quoting Report of the Sec'y of Labor, The
O der Anerican Wrker: Age Discrimnation in Enploynment 3 (1965),
reprinted in U S. EECC, Leg. History of the ADEA 21 (1981) (" "Wrtz
Report'')). Section 715 of the Civil Rights Act of 1964 directed the
Secretary of Labor “~"to make a full and conplete study of the
factors which mght tend to result in discrimnation in enploynent
because of age and of the consequences of such discrimnination on the
econony and individuals affected.'' 78 Stat. 265. Secretary W
Wllard Wrtz presented his findings and reconmendations in the
Wrtz Report.

\7\ 544 U.S. at 235 n.5.

At the same tinme, however, the Court identified two key textua
di fferences that affect the relative scope of disparate inpact
l[iability under the two statutes. First, the ADEA contains the RFOA
provi sion, which has no parallel in Title VII and precludes liability
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for actions "“otherwise prohibited'' by the statute ~~where the

differentiation is based on reasonable factors other than age.'' \8\
The RFOA provision " “plays its principal role'' in disparate inpact
cases, where it ““preclud[es] liability if the adverse inpact was

attributable to a nonage factor that was "“reasonable'. \ 9\ Conparing
the RFOA provision with the Equal Pay Act provision that precludes
recovery when a pay differential is based on " “any other factor other
than sex,'' \10\ the Court found it ““instructive'' that "~ Congress
provi ded that enployers could use only reasonable factors in defending
a suit under the ADEA. '" \11\

\8\ Id. at 240. The Court found that the presence of the RFOA
provi sion supported its conclusion that disparate inpact clains are
cogni zabl e under the ADEA. Id. at 238-40.

\9\ 1d. at 239.

\10\ 29 U.S.C 206(d)(1).

\11\ 544 U.S. at 239 n.11 (enphasis in the original).

Second, in reaction to the decision in Wards Cove Packi ng Co. v.
Atoni 0,\12\ which “~“"narrowy construed the enployer's exposure to
l[iability on a disparate-inpact theory,'' Congress anended Title VII
but not the ADEA.\13\ Accordingly, ~ Wards Cove's pre-1991
interpretation of Title VII's identical |anguage renmins applicable to
the ADEA.'' \ 14\

\12\ 490 U.S. 642 (1989). The Wards Cove Court ruled that, in a
Title VII disparate-inmpact case, the plaintiff nust isolate and
identify the specific enploynent practice that has a disparate
i npact. Although the defendant had the burden of articulating a
busi ness justification for the challenged practice, the burden of
persuasion remained at all tinmes with the plaintiff. According to
the Court, "“at the justification stage, * * * the dispositive issue
i s whether a challenged practice serves, in a significant way, the
legitimate enpl oyment goals of the enployer.'' Id. at 659. If the
chal | enged practice was justified by business necessity, the
plaintiff could still prevail by showi ng that the enpl oyer refused
to adopt an equally effective, less discrimnatory alternative. 1d.
at 660-61.

\13\ 544 U.S. at 240 (citing the Cvil Rights Act of 1991, sec.
2, 105 Stat. 1071).

\14\ Id. at 240. The "“identical'' language is in section
703(a)(2) of Title VII (42 U.S.C. 2000e-2(a)(2)) and section 4(a)(2)
of the ADEA (29 U.S.C. 623(a)(2)), which nake it unlawful for
enployers ~"to limt, segregate, or classify'' individuals in a
manner that would "~ “deprive or tend to deprive any individual of
enpl oyment opportunities or otherwi se adversely affect his status as
an enpl oyee, because of such individual's [protected status].'

The | anguage of the two statutes significantly differs, however,
with regard to the applicable defense. Unlike the ADEA, which
provi des a defense when the practice is based on a reasonable factor
other than age (29 U. S.C. 623(f)(1)), Title VII provides a defense
only when the practice is job related and consi stent with business
necessity (42 U.S.C. 2000e-2(k)(1)(A)).

Applying its analysis, the Court rejected the Snmith plaintiffs
di sparate inmpact clains on the nmerits. Focusing on the plan's purpose,
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design, and inplenentation, the Court found that the City's pay plan
was based on

[[ Page 7214]]

reasonabl e factors other than age.\15\ The Court noted that the Cty
grouped officers by seniority in five ranks and set wage ranges based
on salaries in conparable conmunities. Mst of the officers were in the
three | owest ranks, where age did not affect officers' pay. In the two
hi ghest ranks, where all of the officers were over 40, raises were

hi gher in terns of dollar anounts; they were lower only in terms of
percentage of salary. The Court concluded that the plan, as designed
and adm nistered, ~“was a decision based on a “reasonabl e factor other
than age' that responded to the City's legitimte goal of retaining
police officers.'' \16\

\15\ The Court also ruled that the plaintiffs failed to satisfy
Wards Cove's requirement that they identify a " “specific test,
requi rement, or practice within the pay plan that has an adverse
i mpact on ol der workers.'' 544 U. S. at 241

\16\ 1d. at 242.

Finally, the Court noted that, although ~“there may have been ot her
reasonabl e ways for the City to achieve its goals, the one sel ected was
not unreasonable.'' "~“Unlike the business necessity test, which asks
whet her there are other ways for the enployer to achieve its goals that
do not result in a disparate inpact on a protected class, the
reasonabl eness inquiry includes no such requirenent.'' \17\

\17\ 1d. at 243.

Smith did not specify which party bore the burden of persuasion on
t he RFOA defense, and nost of the | ower courts that addressed the issue
after Snmith held that the plaintiff bore the burden of proving that the
enpl oyer's action was unreasonabl e.\ 18\ Subsequently, in Meacham v
Knolls Atom c Power Lab.,\19\ the Suprene Court held that an enpl oyer
def endi ng an ADEA di sparate-inpact claimbears both the burden of
producti on and the burden of persuasion on the reasonable factors other
t han age def ense.

\18\ See, e.g., Pippin v. Burlington Res. G| & Gas Co., 440
F.3d 1186, 1200 (10th Cir. 2006); Meachamyv. Knolls Atom c Power
Lab., 461 F.3d 134, 141-43 (2d Cir. 2006), vacated and renanded, 128
S. C. 2395 (2008).

\19\ 128 S. C. 2395 (2008).

Knolls Atom c Power Laboratories (  "KAPL''), the enployer in
Meacham instituted an involuntary reduction in force ("'IRIF"') in
1996 to reduce its workforce by 31 enployees. To identify enpl oyees for
the IRIF, KAPL asked managers to rate their enployees on three
factors--performance, flexibility, and the criticality of their
skills--and to add points for years of service. Managers then ranked
enpl oyees according to their scores and identified the | owest ranked
enpl oyees for layoff. Thirty of the 31 enpl oyees selected for |ayoff
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were ol der than 40, even though only approximately 58% of the workforce
was ol der than 40. The plaintiffs' statistical expert testified that

t he manner in which managers subjectively scored enpl oyees for
flexibility and criticality accounted for the statistically significant
di sparities.\20\

\20\ Id. at 2398-99. The Second Circuit initially affirned a
jury verdict for the plaintiffs on their disparate inpact claim Id.
at 2399 (citing Meachamv. Knolls Atonmic Power Lab., 381 F.3d 56,
74-47 (2d Cir. 2004)). Following the Smth decision, the Suprene
Court vacated the judgnent and renanded the case to the appellate
court. On renmand, a divided panel of the Second Circuit ruled that
plaintiffs bear the burden of persuasion on the RFOA defense and
held that the plaintiffs had not nmet that burden. 1d. (citing
Meacham v. Knolls Atom c Power Lab., 461 F.3d 134, 140-41, 144 (2d
Cir. 2006)).

Rel ying on the text and structure of the ADEA, the Suprenme Court
rul ed that the RFQA provision creates an affirnmative defense. The
provision is in section 623(f)(1), which lists exenptions for enployer
practices ~“otherwi se prohibited ' by sections 623(a), (b), (c), or
(e). As the court observed, it is a " "longstanding convention'' that
the party clainmng the benefits of an exenption bears the burden of
proof .\ 21\

\21\ 1d. at 2400.

The Court noted that the bona fide occupational qualification
provision, which also is in section 623(f)(1), creates an affirnative
defense. The Court also noted that it has interpreted the Equal Pay Act
exenption for pay differentials based on " “any other factor other than
sex'' as an affirmative defense. In addition, in the O der Wrkers
Benefit Protection Act, Congress added the phrase "~ otherwi se
prohibited' ' to section 623(f)(2) of the ADEA to clarify that the
section establishes an affirmative defense. This confirnms that the
phrase “~“refers to an excuse or justification'' and signals an
affirmati ve defense on which the enpl oyer bears the burden of
proof .\ 22\

\22\ 1d. at 2402.

The Court rejected KAPL's argunent that, to prove that an adverse
action occurred because of age, plaintiffs nust show that the
chal | enged enpl oynent practice was not based on a reasonable factor
ot her than age.\23\ The Court also rejected the Second Circuit's
conclusion that plaintiffs have the RFOA burden of persuasi on because
plaintiffs bore the business necessity burden of persuasi on under Wards
Cove and the RFOA defense "“replaces'' the business necessity test.
That "~ “the business necessity test should have no place in ADEA
di sparat e-i npact cases'' does not preclude a finding ~“that the RFOA
exenption is an affirmative defense.'' \24\

\23\ Id. at 2403.
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\24\ |1d. at 2404.

Finally, the Court noted that, ~“the nore plainly reasonable'' the
non-age factor, the smaller the difference between the burdens of
producti on and persuasion. "It will be mainly in cases where the
reasonabl eness of the non-age factor is obscure for sonme reason, that
the enpl oyer will have nore evidence to reveal and nore convincing to
do in going from production to persuasion.'' \25\

\25\ Id. at 2406.

Revi sions to Agency Regul ations

The Conmi ssion proposes to revise current paragraph 1625.7(b) to
clarify the scope of the RFOA defense. Consistent with Smith and
Meacham the proposed revision explains that whether a particul ar
enpl oyment practice is based on reasonable factors other than age turns
on the facts and circunstances of each particular situation and whether
t he enpl oyer acted prudently in light of those facts. This standard is
lower than Title VII's business-necessity test \26\ but higher than the
Equal Pay Act's "~ “any other factor'' test.\27\ It represents a bal anced
approach that preserves an enployer's right to make reasonabl e busi ness
deci sions while protecting older workers fromfacially neutra
enpl oyment criteria that arbitrarily limt their enpl oynent
opportuniti es.

\26\ 42 U.S.C. 2000e-2(k)(1)(A) (i) (noting that a particular
enpl oyment practice that has a disparate inpact based on race,
color, religion, sex, or national origin is unlawful unless the
enpl oyer "“denonstrate[s] that the challenged practice is job
related for the position in question and consistent w th business
necessity'').

\27\ 29 U.S.C. 206(d)(1)(iv) (noting that a sex-based wage
differential is not unlawful when paynent is nade pursuant to ~"a
di fferential based on any other factor other than sex'').

Proposed paragraph 1625.7(b) notes that whether a differentiation
i s based on reasonabl e factors other than age nust be deci ded on the
basis of all the particular facts and circunstances surroundi ng each
i ndi vi dual situation.

Reasonabl e

In Genera

The statutory requirement that the non-age factor be reasonable is
a key elenent of the RFOA defense.\28\ In Smith, the Court found it
“‘instructive'' that the ADEA provides a defense only when the factor
is reasonabl e, unlike the Equal Pay Act, which the Court said pernits
an enployer to justify a pay differential by proving that it is based
on any factor other than sex.\29\ The test

[[ Page 7215]]

for whether an age-based enpl oynent practice is lawful is not
““rational basis''; instead, the statute requires that the practice be
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" reasonabl e. In defining what factors are reasonable, we |look to
tort law, \30\ which contains the nost extensive |egal definition of
r easonabl eness.

\ 28\ See Meacham 128 S. Ct. at 2403 (" " The focus of the defense
is that the factor relied upon was a "reasonable' one for the
enpl oyer to be using.'').

\29\ Smith, 544 U S. at 239 n.11 (citing 29 U . S. C. 206(d)(1)
(Equal Pay Act recovery barred where pay differential is "~ based on
any other factor other than sex'')); conpare id. with 29 U S. C
623(f)(1) (ADEA' s RFQA provision, which bars recovery only when
based on a reasonabl e factor other than age). Cf. Wards Cove Packi ng
Co. v. Atonio, 490 U S. 642, 660 (1989) (" " A nere insubstanti al
justification * * * will not suffice, because such a | ow standard of
review would permt discrinmnation to be practiced through the use
of spurious, seemngly neutral enploynent practices.'').

\30\ See W Page Keeton et al., ~“Prosser and Keeton on Torts'
1, at 4-6 (5th ed. 1984) (torts " “consist of the breach of duties
fixed * * * by law,'' provide " conpensation of individuals, rather

than the public, for |osses which they have suffered within the
scope of their legally recognized interests,'' and inpose liability
" upon conduct which is socially unreasonable'').

The Suprene Court has turned to tort law for useful guidance in
resol ving enmpl oynment discrimination cases. See, e.g., Kolstad v.
American Dental Assn., 527 U. S. 526, 538 (1999) (enployer's state of
mnd relevant to award of punitive damages); Faragher v. Gty of
Boca Raton, 524 U.S. 775, 799-802 (1998) (because |ower courts have
applied a negligence standard to coworker harassnment, it is not
appropriate to treat supervisory harassment as being within the
scope of enpl oynent; however, agency principles weighed in favor of
hol di ng an enpl oyer vicariously liable for sonme tortious conduct of
a supervi sor nmade possi bl e by abuse of his supervisory authority).
So, too, have |lower courts. See Baskerville v. Culligan
I nt ernati onal Conpany, 50 F.3d 428, 432 (7th G r. 1995) (Posner, J.)
(in determ ni ng when an enpl oyer has taken reasonable steps to
di scover and rectify acts of sexual harassnent of its enployees, the
court observed that "~ “what is reasonabl e depends on the gravity of
the harassment[; jJust as in conventional tort |law a potenti al
injurer is required to take nore care, other things being equal, to
prevent catastrophic accidents than to prevent m nor ones, [citing,
inter alial]; W Page Keeton et al., ~“Prosser and Keeton on the Law
of Torts'' 34, at 208 (5th ed. 1984)''; Shager v. Upjohn Co., 913
F.2d 398, 405 (7th Cr. 1990) (noting that age discrimnation
constitutes a tort and therefore doctrine of respondeat superior

applies).

Proposed paragraph 1625.7(b) (1) explains that a reasonable factor
is one that is objectively reasonable when viewed fromthe position of
a reasonabl e enpl oyer under like circunstances.\31\ It is one that
woul d be used in a Iike manner by a prudent \32\ enployer nindful of
its responsibilities under the ADEA. In light of Smth and Meacham a
prudent enpl oyer knows or should know that the ADEA was designed in
part to avoid the application of neutral enploynent standards that
di sproportionately affect the enpl oynent opportunities of ol der
i ndi vidual s.\33\ Accordingly, a reasonable factor is one that an
enpl oyer exercising reasonable care to avoid limting the enpl oynent
opportunities of ol der persons woul d use.\ 34\
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\31\ Cf. Restatenent (Second) of Torts 283 (1965) (standard of
conduct to avoid liability for negligence “"is that of a reasonable
man under |ike circunstances'').

\32\ Cf. Restatenent (Second) of Torts 283 cmt. c (1965)

(" reasonable man'' standard refers to a person of "“ordinary
prudence'').

\33\ See Smith, 544 U.S. at 235, n.5 (quoting Wrtz Report).

\34\ Cf. Faragher v. Cty of Boca Raton, 524 U S. 775, 808-09
(1998) (rejecting enployer's argunent that it should not be held
liable for negligently failing to promul gate anti-harassnent policy
where EEQOC regul ati ons advi sed enployers to take all steps necessary
to prevent harassnent and holding as a matter of |aw that enployer
did not exercise reasonable care to prevent sexual harassnent).

Consistent with Smth, proposed paragraph 1625.7(b) (1) provides
that the RFOA defense requires evidence that the chall enged practice
was reasonably designed to further or achieve a legitinmate business
pur pose and was reasonably adm nistered to achi eve that purpose.\35\ In
Smith, for exanple, the method chosen by the enployer to conpete for
new personnel was one used by nost enployers in |like circunstances--
rai sing the salaries of the | east senior enployees to attract new
applicants. That an enpl oyer uses a conmon business practice is not
di spositive of reasonabl eness, but it weighs in the enployer's
favor.\ 36\

\35\ See Smith, 544 U.S. at 235 n.5 (quoting Wrtz Report's
di scussi on of enploynent standards that unfairly limt enployment
opportunities of older individuals).

\36\ See id. at 241 ("'it is not surprising that certain
enpl oyment criteria that are routinely used may be reasonabl e
despite their adverse inpact on ol der workers as a group'').

In addition to the enpl oynent practice's design, the way in which
it is adm nistered affects its reasonabl eness. For exanple, for
pur poses of the RFOA defense, it may be reasonable to consider factors

such as job performance and skill sets when deci ding whomto discharge
during a reduction in force.\37\ It also nay be reasonable to consider
the extent to which an enpl oyee possesses a critical skill (i.e., one

that is key to the enployer's operations), or is flexible (i.e., has
skills that can be used in various assignnents or has the ability to
acquire new skills).\38\ Use of such factors is reasonable under the
ADEA i f the enployer has nmade reasonable efforts to administer its
enpl oyment practice accurately and fairly and has assessed the age-
based i npact of the practice and taken steps to aneliorate unnecessary
and avoi dable harm Steps such as training its nmanagers to avoid age-
based stereotyping, identifying specific know edge or skills the

enpl oyer wants to retain (e.g., famliarity with the conmpany's filing
systemor ability to integrate different conputer networks), and
provi di ng gui dance on how to nmeasure flexibility (e.g., whether an
enpl oyee perforns a variety of tasks or willingly accepts new

assi gnments) are evidence of reasonabl eness.

\37\ See Pippin v. Burlington Res. Ol & Gas Co., 440 F.3d 1186,
1200-01 (10th Cir. 2006) (finding that reliance on perfornmance
rati ngs and enpl oyee skill sets when choosing workers for |ayoff was
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reasonable as a matter of |aw but placing RFOA burden of persuasion
on plaintiff).

\38\ See, e.g., Meachamv. Knolls Atom c Power Lab., 461 F.3d
134, 144 (2d Cir. 2006) (noting that enployer's expert testified
that °° “criticality' and “flexibility' were ubiquitous conponents
of “systens for meking personnel decisions' ''), vacated and
remanded, 128 S. . 2395 (2008). However, selecting enployees for
retention based on their work schedule ““flexibility'' mght expose
an enployer to allegations of disparate treatnment or failure to
accompdat e under Title VIl or the Arericans with Disabilities Act,
42 U.S.C. 12101 et seq. For exanple, ranking enployees according to
their ability to work flexible schedul es m ght affect an enpl oyee
who has been assigned to a regular, set schedule as a reasonable
acconmodat i on.

The deternination of reasonabl eness al so requires consideration of
what the enpl oyer knew or shoul d have known about the practice's inpact
when it took the challenged action.\39\ If the enployer had no reason
to know that its actions woul d have an age-based adverse inpact, then
it cannot be expected to take any action to aneliorate such inpact. An
enpl oyer, however, cannot hide behind | ack of knowl edge. A reasonabl e
enpl oyer inplementing practices that harm significant nunbers of
enpl oyees will evaluate the process to deternine whether its practice
has a di sproportionate inpact based on age. If the practice has a
substanti al adverse age-based inpact, the enployer's failure to have
neasured the inpact will not protect it froma finding that it should
have known of the inpact.

\39\ Cf. Burlington Industries, Inc. v. Ellerth, 524 U S. 742,
759 (1998) (applying agency principles, the Court noted that an
enpl oyer may be liable for a supervisor's sexual harassnment when the
enpl oyer's " own negligence is a cause of the harassnent'' and that
““[aln enployer is negligent if it knew or should have known about
the conduct and failed to stop it'"').

Rel evant Factors

To aid in assessing whether an enpl oynment practice is based on a
reasonabl e factor other than age, proposed paragraph 1625.7(b)(1) sets
forth a nonexhaustive list of factors that nay be relevant to the RFQCA
def ense. As noted above, relevant considerations include whether the
practice and its inplenentation are comopn busi ness practices and the
extent to which the enpl oyer took steps to assess and aneliorate the
adverse inpact on ol der workers. The extent to which the factor is
related to the enployer's stated business goals also is relevant to
whet her it is a reasonable one. For exanple, in Snith, the city's
““decision to grant a larger raise to | ower echel on

[[ Page 7216]]
enpl oyees for the purpose of bringing salaries in line with that of

surroundi ng police forces * * * responded to the City's legitinate goa
of retaining police officers.'' \40\
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The extent to which the enployer took steps to define the factor
accurately also is relevant to reasonabl eness. For exanple, an
enpl oyee's flexibility may be assessed through concrete exanpl es of
behavi or such as accepting or resisting new assignnents, seeking or
refusing training, and bei ng open or opposed to new ways of doing
things. Simlarly, the steps the enpl oyer took to apply the factor
fairly and accurately affect the determ nation of whether the factor
was reasonabl e. For exanple, the extent to which the enpl oyer provided
deci sion makers with training or other guidance on how to inplenent the
practice may be relevant to whether the practice was adninistered in a
reasonabl e way.

In addition, the list includes the severity of the practice's
i mpact on individuals within the protected age group. Severity is
nmeasured both in terms of the degree of injury to affected enpl oyees
and the scope of the inpact, i.e., the nunber of persons harned.\41\
Smith is perhaps the quintessential exanple of negligible inpact
because the inpact was slight in both degree and scope. Although the
rai ses given to older workers were snmaller in percentage terns, they
were higher in actual dollar ternms. Thus, to the extent that any ol der
wor kers suffered any harm it was mnor.\42\ In addition, to the extent
wor kers coul d be said to have been di sadvant aged, the nunbers of those
so affected were smal |

\ 41\ Restatement (Second) of Torts 293 (1965) (in determ ning
the magnitude of the risk for the purpose of deterni ning whether the
actor is negligent, factors that nust be considered include the
extent of the likely harmand the nunber of persons whose interests
are likely to be harned).

\42\ The city's pay plan divided five police ranks into a series
of steps and set the wages for the ranks based on a survey of wages
in surrounding comunities. Mst of the officers were in the three
| owest ranks, where age did not affect conpensation. Conpensation
was affected only in the two hi ghest ranks, police |lieutenant and
deputy police chief, where all of the officers were over 40
Al t hough the raises given to the nore senior ol der workers were
snmal ler in percentage terns than the raises given to the | ess senior
younger workers, they were larger in dollar terms. Overall,
approxi mately 66% of the officers under 40 received rai ses of nore
than 10% whil e approxi mately 45% of those over 40 did. Smith, 544
U S. at 241-42.

The other end of the severity spectrumis one in which the harmto
affected individuals is significant and falls primarily on ol der
i ndi vidual s. The nore severe the harm the greater the care that ought
to be exercised.\43\ This end of the spectrumis exenplified by the
facts in Meacham where the affected enployees lost their jobs and the
age- based effect was “~“startlingly skewed.'' \44\ This is not to say
that a reasonabl e enpl oyer nust entirely elimnate the inpact but,
rather, that a reasonable enpl oyer would investigate the reason for the
result and attenpt to reduce the inpact to the extent appropriate to
the given facts.

\43\ Cf. Restatement (Second) of Torts 298 cnt. b (1965) ( " The
greater the danger, the greater the care which nmust be
exercised.'"').

\ 44\ Meachamv. Knolls Atom c Power Lab., 461 F.3d 134, 145 (2d
Cir. 2006), vacated, 128 S. Ct. 2395 (2008).
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The extent to which the enpl oyer took preventive or corrective
steps to minimze the severity of the harm in light of the burden of
undert aki ng such steps, also is relevant to the issue of
reasonabl eness. As noted in the Restatenent, the reasonabl eness of the
enpl oyer's actions also includes consideration of the relationship
bet ween the severity of the harmand the availability of neasures that
woul d reduce or elinmnate the risk of harm\45\ If, as in Smth, the
harmis negligible both in ternms of the nunbers affected and the degree
of harmto those affected, it is not necessary to consider whether
there are neasures that would further reduce or eliminate the harm

\ 45\ Cf. Restatenent (Second) of Torts 292 cm. c (1965) ( if
the actor can advance or protect his interest as adequately by ot her
conduct which involves less risk of harmto others, the risk
contained in his conduct is clearly unreasonable.'"').

On the other hand, if the harmis severe, the determ nation of
reasonabl eness includes consi deration of whether the enpl oyer knew or
shoul d have known of measures that would reduce or elininate the harm
and the extent of the burden that inplenmenting such neasures woul d
pl ace on the enpl oyer.\46\ For exanple, a reduction-in-force designed
to cut costs by term nating sales people with the highest salaries
m ght severely affect ol der workers. The enployer could nitigate the
harm by al so considering the sales revenues that the affected
i ndi vi dual s generated. By considering revenue as well as salary, the
process woul d reasonably achi eve the enployer's inportant goal of
cutting costs without unfairly Iimting the enploynment opportunities of
ol der i ndividual s.

Finally, the determ nation of reasonabl eness includes consideration
of whet her other options were avail able and the reasons the enpl oyer
selected the option it did. As the proposed regul ation notes, this does
not require an enployer to adopt a practice that has the | east inpact
on nenbers of the protected group. Unlike Title VII's business
necessity defense, which requires an enployer to use the |east
discrimnatory alternative,\47\ "~ the reasonabl eness inquiry includes
no such requirenent.'' \48\ Thus, the availability of a |less
di scrimnatory practice does not by itself make a chall enged practice
unr easonabl e.

\47\ Title VII requires an enployer to adopt the |east
discrimnatory alternative. See 42 U . S.C. 2000e-2(k)(1)(A). In
contrast, factors listed in the proposed paragraph refer to what the
enpl oyer "~ knew or should have known'' at the time of the chall enged
action. These factors recognize that the RFOA test is |ess stringent
than the business necessity test and that "~ “the scope of disparate-

i mpact liability under ADEA is narrower than under Title VII."'
Smth, 544 U.S. at 240.
\48\ Smith, 544 U. S. at 243.
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That the reasonabl eness inquiry does not require an enployer to use
the | east discrimnatory alternative, however, does not nean that the
exi stence of alternatives is irrelevant. An enployer's know edge of and
failure to use equally effective, but |ess discrimnatory, alternatives
is relevant to whether the enployer's chosen practice is reasonabl e.
This is especially true if the chosen practice significantly affects
t he enpl oyment opportunities of ol der individuals but only marginally
advances a mnor goal of the enployer. “"If the actor can advance or
protect his interest as adequately by other conduct which involves |ess
risk of harmto others, the risk contained in his conduct is clearly
unreasonabl e.'' \ 49\

\ 49\ Restatement (Second) of Torts 292, cnt. c (1965).

On the other hand, the dearth of equally effective options also is
rel evant to whether the enployer's chosen practice is reasonable. The
fewer options available, the nore reasonable the enployer's action
appears. Thus, for exanple, a practice that appears unreasonable in the
abstract because it severely affected a high percentage of ol der
workers mght in fact be reasonabl e because there were no other options
or the avail able options were nore burdensone than the one chosen

Factors O her Than Age

Proposed paragraph 1625.7(b)(2) nmakes clear that, for the RFOA
defense to apply, the chall enged practice nust be based on a non-age
factor.\50\ As the proposed paragraph notes, disparate inpact
chal | enges typically involve

[[ Page 7217]]

practices that are based on objective, non-age factors.\51\ Objectively
nmeasurabl e factors such as salary and seniority are non-age factors.

Al t hough they may sometines correlate with age, they are analytically
and factually distinct from age.\52\

\50\ See 29 CFR 1625.7(c) (" ~Wen an enpl oyment practice uses
age as a limting criterion, the defense that the practice is
justified by a reasonable factor other than age is unavailable.'");
Smith, 544 U. S. at 239 (RFOA "““preclud[es] liability if the adverse
i npact was attributable to a nonage factor that was “reasonable.'

\51\ See Meacham 128 S. Ct. at 2403 (" "in the typica
di sparat e-i npact case, the enployer's practice is ~w thout respect
to age' and its adverse inpact (though "“because of age') is
“attributable to a nonage factor' * * *''),

\ 52\ See Hazen Paper Co. v. Biggins, 507 U.S. 604, 611 (1993)

(* " Because age and years of service are analytically distinct, an
enpl oyer can take account of one while ignoring the other, and thus
it is incorrect to say that a decision based on years of service is
necessarily “age based.' ''); Anderson v. Baxter Heal thcare Corp.
13 F.3d 1120, 1125-26 (7th Cr. 1994) (age and conpensation | evels
are analytically distinct).

On the other hand, the unchecked use of subjective criteria that
are subject to age-based stereotypes may not be distinct from age.\53\
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The Suprene Court has recogni zed that the problem of discrinination by
| ower -1 evel managers given unchecked di scretion to engage in subjective
deci si on maki ng needs to be addressed and that disparate inpact
analysis is sonetinmes the only way to do so.\54\ Like Title VII, the
ADEA was directed at "~ “the consequences of enploynment practices, not
sinply the notivation'' and "“good faith ~does not redeem enpl oynent
procedures * * * that operate as " built-in headw nds' for [protected]
groups and are unrelated to neasuring job capability.' "' \55\

\53\ See Durante v. Qual conm 144 Fed. Appx. 603, 606 (9th Cr.
2005) (unpublished) (although ~° “[p]laintiffs generally cannot
attack an overall decisionmaki ng process in the disparate inpact
context, [and] nust instead identify the particular element or
practice within the process that causes an adverse inpact[,]' * * *
an overall decision-naking process may be subject to a disparate
i npact challenge if the enployer utilizes an “undi sciplined system
of subjective decision-making' '') (quoting Stout v. Potter, 276
F.3d 118, 1124 (9th G r. 2002) and Watson v. Fort Wrth Bank &
Trust, 487 U S. 977, 990 (1988)).

\ 54\ Watson v. Fort Worth Bank and Trust, 487 U S. 977, 990
(1988).

\55\ Smith, 544 U. S. 228, 234-35 (emphasis in original) (citing
Griggs v. Duke Power Co., 401 U. S. 424, 432 (1971)).

For exanple, an enployer that is downsizing may want to retain
individuals with the ability to | earn new conputer skills. If the
enpl oyer makes no effort to assess that ability objectively but instead
gi ves managers unchecked di scretion to deternine whomto retain, the
deci si on nakers may act on the basis of stereotypes about ol der
workers' willingness or ability to |l earn conputer skills. As a
consequence, the downsizing nay result in a significantly younger but
not necessarily nore technol ogically capable workforce. In that
situation, where age-based stereotypes infected an undisciplined
deci si on- maki ng process, the enployer did not rely on a factor other
t han age.

An enpl oyer that gives unchecked discretion to supervisors to
engage in subjective decision nmaking should know that doing so may well
cause an age-based disparate inpact. Thus, enployers that give their
supervi sors unchecked di scretion to make subjective deci sions expose
thenselves to liability on this basis. They should particularly avoid
gi ving such discretion to rate enpl oyees on criteria known to be
susceptible to age-based stereotyping, such as flexibility, wllingness
to learn, or technological skills. Instead, evaluation criteria should
be objectified to the extent feasible. For exanple, instead of asking
supervisors in the abstract to rate enployees' wllingness to take on
new t asks, enployers should instruct supervisors to identify tines that
an enpl oyee was asked to perform new tasks and to describe the
enpl oyee's reaction to such assignments. In addition, supervisors
shoul d be trained to becone aware of and avoi d age- based stereotyping.
If the enpl oyer does give supervisors unchecked di scretion to engage in
subj ective decision making, it should determ ne whether doing so had a
di sparate inmpact and, if so, should take reasonable steps to deternine
whet her that inpact mght be attributable to supervisors' conscious or
unconsci ous age bias and to mtigate the problem\56\

\56\ An enpl oyer that gives supervisors unchecked discretion to
engage in subject decisionmaki ng should al so deterni ne whether doing
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so resulted in age-based disparate treatnent. Cases chall engi ng
subj ecti ve deci si onnmaki ng may invol ve all egati ons of disparate
treatment as well as disparate inpact. See, e.g., Meacham 128 S.
Ct. at 2398 (noting that plaintiffs raised both disparate-treatnment
and di sparate-inpact clains).

To aid in assessing whether an enpl oynment practice is based on a
non- age factor, proposed paragraph 1625.7(b)(2) sets forth a
nonexhaustive list of factors that are relevant to the RFOA defense.
Rel evant factors include the extent to which the enpl oyer gave
supervi sors unchecked di scretion to assess enpl oyees subjectively, the
extent to which supervisors were asked to eval uate enpl oyees based on
factors known to be subject to age-based stereotypes, and the extent to
whi ch supervi sors were given gui dance or training about how to apply
the factors and avoid di scrimnation

The Conmi ssion invites comments on the proposed changes from al
interested parties.

Regul at ory Procedures
Executive Order 12866

Pursuant to Executive Order 12866, EEOC has coordi nated this
proposed rule with the Ofice of Managenent and Budget. Under section
3(f)(1) of Executive Order 12866, EEOC has determ ned that the
regul ation will not have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the econony, a
sector of the econony, productivity, conpetition, jobs, the
environnent, public health or safety, or State or local triba
governments or communities. Therefore, a detailed cost-benefit
assessnment of the regulation is not required.

Paper wor k Reducti on Act

Thi s proposal contains no new i nformation collection requirenments
subject to review by the Ofice of Managenent and Budget under the
Paperwor k Reduction Act (44 U. S.C. chapter 35).

Regul atory Flexibility Act

The Conmi ssion certifies under 5 U. S.C. 605(b) that this proposed
rule will not have a significant econom c inpact on a substantial
nunber of small entities because it inposes no econonic or reporting
burdens on such firms and nakes no change to enpl oyers' conpliance
obligations under the Act. Instead, the proposed rule brings the
Conmi ssion's regul ations into conpliance with recent Supreme Court
interpretations of the Act. For this reason, a regulatory flexibility
anal ysis is not required.

Unf unded Mandat es Reform Act of 1995

This proposed rule will not result in the expenditure by State,
local, or tribal governnents, in the aggregate, or by the private
sector, of $100 million or nmore in any one year, and it will not
significantly or uniquely affect small governments. Therefore, no
actions were deemed necessary under the provisions of the Unfunded
Mandat es Ref orm Act of 1995.

Li st of Subjects in 29 CFR Part 1625
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Advertising, Age, Enployee benefit plans, Equal enpl oyment
opportunity, Retirement.

Dat ed: February 12, 2010.

For the Comm ssi on.
Stuart J. |shinaru,
Acti ng Chai r man.

For the reasons set forth in the preanble, the Equal Enpl oynent
Qpportunity Comm ssion proposes to

[[ Page 7218]]
amend 29 CFR chapter XIV part 1625 as foll ows:
PART 1625-- AGE DI SCRI M NATI ON | N EMPLOYMENT ACT

1. The authority citation for part 1625 continues to read as
fol | ows:

Authority: 81 Stat. 602; 29 U S.C. 621; 5 U S.C. 301
Secretary's Order No. 10-68; Secretary's Order No. 11-68; Sec. 9, 81
Stat. 605; 29 U S.C. 628; sec. 12, 29 U S. C 631, Pub. L. 99-592,
100 Stat. 3342; sec. 2, Reorg. Plan No. 1 of 1978, 43 FR 19807.

Subpart A--Interpretations

2. Revise paragraph (b) of Sec. 1625.7 to read as foll ows:

Sec. 1625.7 Differentiations based on reasonable factors other than
age.

* k *x k* %

(b) Whether a differentiation is based on reasonabl e factors other
than age (" RFOA' ') nust be decided on the basis of all the particular
facts and circunmstances surroundi ng each individual situation

(1) Reasonable. A reasonable factor is one that is objectively
reasonabl e when viewed fromthe position of a reasonable enpl oyer
(i.e., a prudent enployer nmindful of its responsibilities under the
ADEA) under like circunstances. To establish the RFOA defense, an
enpl oyer nust show that the enpl oynent practice was both reasonably
designed to further or achieve a |egitimte business purpose and
adm ni stered in a way that reasonably achi eves that purpose in light of
the particular facts and circunstances that were known, or should have
been known, to the enployer. Factors relevant to determ ning whether an
enpl oyment practice is reasonable include but are not limted to, the
fol | owi ng:

(i) Whether the enployment practice and the manner of its
i mpl enent ati on are conmon busi ness practices;

(ii) The extent to which the factor is related to the enployer's
st at ed busi ness goal

(iii) The extent to which the enployer took steps to define the
factor accurately and to apply the factor fairly and accurately (e.qg.
trai ni ng, guidance, instruction of nanagers);

(iv) The extent to which the enpl oyer took steps to assess the
adverse inpact of its enploynent practice on ol der workers;

(v) The severity of the harmto individuals within the protected
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age group, in terns of both the degree of injury and the nunbers of
persons adversely affected, and the extent to which the enployer took
preventive or corrective steps to nmnimze the severity of the harm in
Iight of the burden of undertaking such steps; and

(vi) Whether other options were available and the reasons the
enpl oyer selected the option it did.\1\

\1\ This does not nean that an enpl oyer nust adopt an enpl oyment
practice that has the | east severe inpact on nmenbers of the
protected age group. "~ Unlike the business necessity test, which
asks whether there are other ways for the enployer to achieve its
goals that do not result in a disparate inpact on a protected cl ass,
t he reasonabl eness inquiry includes no such requirenent.'' Smith v.
Cty of Jackson, 544 U.S. 228, 243 (2005). Instead, this sinply
neans that the availability of other options is one of the factors
rel evant to whether the practice was a reasonable one. " If the
actor can advance or protect his interest as adequately by ot her
conduct which involves less risk of harmto others, the risk
contained in his conduct is clearly unreasonable.'' Restatenment
(Second) of Torts 292, cnt. ¢ (1965).

(2) Factors Ot her Than Age. \Wen an enpl oynent practice has a
significant disparate inpact on ol der individuals, the RFQOA defense
applies only if the practice is not based on age. In the typica
di sparate inmpact case, the practice is based on an objective non-age
factor and the only question is whether the practice is reasonable.
VWhen di sparate inpact results from gi ving supervisors unchecked
di scretion to engage in subjective decision nmaking, however, the inpact
may, in fact, be based on age because the supervisors to whom deci si on
maki ng was del egated nay have acted on the bases of conscious or
unconsci ous age- based stereotypes. Factors rel evant to determ ning
whet her a factor is “~“other than age'' include, but are not linmted to,
the foll ow ng:

(i) The extent to which the enpl oyer gave supervi sors unchecked
di scretion to assess enpl oyees subjectively;

(ii) The extent to which supervisors were asked to eval uate
enpl oyees based on factors known to be subject to age-based
st ereotypes; and

(iii) The extent to which supervisors were given gui dance or
trai ning about how to apply the factors and avoid discrimnation.

* * * * *
[ FR Doc. 2010-3126 Filed 2-17-10; 8:45 an]
Bl LLI NG CODE 6570-01-P
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